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In this appeal we consider whether a leasing company that provided

equipment on a construction project may recover from the principal or surety under

the terms of a bond.  The bond defines a claimant as one having a direct contract

with the principal or a subcontractor of the principal.  The leasing company had

neither.  Its contract was with a subcontractor of the subcontractor. Accordingly,

under the plain language of the bond, the leasing company is not a “claimant” and

may not seek payment from the bond.  

Factual and Procedural Background 

This dispute arises from a 2006 construction project known as the Christiana

Landing Condo Tower Project, located in Wilmington, Delaware.  BGP Residential

Partners V, LLC was the Project owner and GBC Christiana Landing, LLC was the

construction manager.  Berlin Steel Construction Company, a structural steel

company, contracted with GBC to construct a 9 story parking facility.  Its contract

with GBC provided that Berlin would obtain a performance and payment bond for

the benefit of GBC and the Project owner. 

Berlin contracted with Structural Services, Inc., a company that erects steel.

Structural, in turn, contracted with J&J Crane and Rigging to lease and operate a

crane for the Project.  J&J then entered into a contract with Salah & Pecci Leasing

Co. (S&P) to lease a crane for J&J to use on the Project.  S&P claims that it was not
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fully compensated for the crane rental, and that it has a balance due of

approximately $65,000.  J&J, however, never answered S&P’s complaint, and

appears to be out of business.  As a result, S&P is seeking payment from Berlin’s

bond.

Berlin obtained a “Labor and Material Payment Bond,” in the amount of

$4.037 million, from Western Surety Company.  The Bond requires Berlin, as

principal, to pay all claimants for all labor and material used in the performance of

Berlin’s contract with GBC.  The Bond defines “claimant” as a party having a direct

contract with Berlin or any of Berlin’s subcontractors.  The Superior Court

determined that S&P is a proper claimant under the Bond, and entered a judgment

against Western in the amount of $62,582 plus interest.  The trial court denied

various cross-claims for indemnification.  Berlin and Western appealed, and S&P

and Structural cross-appealed.

Discussion

The primary issue is whether S&P is a “claimant” under the Bond.  As noted,

the Bond defines “claimant” as “one having a direct contract with the Principal or

with a Subcontractor of the Principal for labor, material or both used  . . . in the

performance of this contract.”   Berlin is the principal.  Berlin entered into a1
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subcontract with Structural, which would be a “claimant” because it had a direct

contract with Berlin.  Structural entered into a subcontract with J&J, which also

would be a “claimant” because it had a direct contract with a subcontractor.  J&J

then entered into a subcontract with S&P.  Importantly, S&P had no contract with

Berlin or Structural.  Its contract was only with J&J.  The question thus becomes

whether a third tier subcontractor may make a claim against the Bond.

The trial court held that all subcontractors, no matter how remote from

Berlin, are proper claimants under the Bond.  The court relied on Knecht, Inc. v.

United Pacific Ins. Co.,  a Third Circuit Court of Appeals decision involving a sub-2

subcontractor’s right to recover under a bond that was virtually identical to Berlin’s

Bond.  In that case, Sordoni Construction Co. was the principal, and United Pacific

Insurance Company was the surety.  Sordoni entered into a subcontract with W.J.

Ambrose, Inc, and Ambrose entered into a sub-subcontract with Knecht, Inc.  After

Ambrose failed to pay Knecht for its work on the project, Knecht sued United for

payment under the bond. 

The Knecht court noted that there could be no question about Knecht’s

qualification as a claimant:
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[I]t might be wondered on the basis of our recitation what issue
could be raised by United in this appeal.  It is, after all, clear that
United and Sordoni in the bond agreed with [the owner] that a
claimant could bring an action against them jointly and severally on
the bond for labor and materials supplied on the project.  There is no
doubt that Knecht performed the services and supplied the materials
for which it seeks recovery and is a claimant as defined in the bond, as
it had a sub-subcontract with Ambrose which was a subcontractor of
Sordoni.3

Rather, the defense (and the issue) raised by the surety was that it could have no

greater liability than its principal, which was contractually protected against any

claim by sub-subcontractors.  The court held that the bond “created an independent

liability to claimants as defined in the bond and in the clearest language possible

allowed the claimants to sue on the bond.”   The Knecht decision provides no4

guidance on the question of whether S&P, a third tier subcontractor, is a proper

claimant, because Knecht was a second tier subcontractor and, therefore, fit the

definition of a “claimant.”  

On reargument, the Superior Court acknowledged that Knecht was a different

level of subcontractor than S&P.  But the trial court reaffirmed its holding that S&P

is a third party beneficiary, entitled to recover on the bond, citing Royal Indemnity
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Co. v. Alexander Industries, Inc.   In Royal, we adopted the rule set forth in5

Restatement, Security § 165:

“Where a surety for a contractor on a construction contract agrees in
terms with the owner that the contractor will pay for labor and
materials, or guarantees to the owner the promise of the contractor to
pay for labor and materials, those furnishing labor or materials have a
right against the surety as third party beneficiaries of the surety’s
contract, unless the surety’s contract in terms disclaims liability to such
persons.”6

The Royal bond guaranteed that the principal would “do and perform . . . the

matters and things in [its contract with the owner],” which included paying for all

labor and materials.  This Court held:

The surety assumed the contractor’s responsibility to perform its
contract, including payment for materials and labor; clearly that
promise, standing alone without limiting language, shows an intent to
benefit those who have supplied materials and labor; the promise thus
confers upon sub-contractors a right of action as third party
beneficiaries.

We see no injustice in this result, especially since the parties, had they
in fact intended the contrary, could easily have avoided the result by
inserting a few words in the bond itself.7

The Bond at issue here contains the limiting language that was absent in

Royal:  “the Principal shall promptly make payments to all claimants as hereinafter
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defined, for all labor and materials used or reasonably required for use in

performance of [Berlin’s contract with GBC] . . . .”   Here, claimants include only8

those “having a direct contract with [Berlin] or with a Subcontractor of [Berlin] . . .

.”  The plain language of the Bond excludes third tier subcontractors, as they have

no contract with Berlin or with a Berlin subcontractor.

This result comports with the interpretation of similar language in other

bonds.  For example, the Miller Act  requires prime contractors on federal9

construction projects to post payment bonds to protect those having direct contracts

with the prime contractor or a subcontractor.  In J. W. Bateson Co, Inc. v. United

States ex rel. Board of Trustees of National Automatic Sprinkler Industry Pension

Fund,  the United States Supreme Court held that “subcontractor,” as that term is10

used in the building trades, means one who contracts with a prime contractor to

perform a portion of the prime contractor’s work.  Thus, third tier subcontractors

are not protected by a Miller Act performance bond.  Other courts, addressing
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similar language in private bonds, have reached the same conclusion .   11

Conclusion

Having determined that S&P is not a proper claimant under the Bond, the

remaining arguments by appellants and cross-appellants are moot, and will not be

considered.  The judgment of the Superior Court is reversed.  


